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“Decision Making Opportunities”

As Chief Legal Officers, we are confronted with critical decisions each day in our capacity as legal advisor to senior executives as well as offering guidance on compliance and business actions throughout the company.  These decisions become routine as the CLO becomes fully integrated into the business process.  A component of that decision making process chain is the delivery of the service supporting the decision.  Delivery of that service is either done by the CLO, the selected legal resources that the CLO has organized in his/her legal department or the outsource resource identified by the CLO.  

A critical issue is when a CLO recognizes that outsourcing is part of the decision making process.  For example, many companies have limited legal staffs and therefore must outsource the intellectual property function for the company.  Whether we acknowledge these circumstances or not, a marketing executive seeking a decision on how to proceed with a campaign that includes trademarks and related intellectual property requires a decision from the intellectual property expert.  If that happens to be the outside trademark counsel, the CLO is responsible for the decision of that outside trademark counsel because the CLO made the decision to select that particular expert.  If the decision by the trademark counsel is not the right decision, the trademark outside counsel is on the receiving end of the criticism from the Chief Marketing Officer or the CEO.  Further, it is the CLO that ultimately receives the credit or blame for that decision offered by the trademark outside counsel.

There are many examples where CLOs make decisions on their outsource resources and by the nature of the decision-making process has delegated “decision authority” to the outsource resource.  Consequently, the CLO is delegating his decision making authority to an outsource resource.  That raises the importance of such decisions made by the CLO.  So what is a decision matrix in selecting an outsource resource. 

One critical step in the matrix is to identify the internal resources versus the need for outsource resources.  A function of this decision by the CLO is driven by the budget and the core business needs.  If a CLO has a company that has limited litigation, it is not appropriate to have an internal litigation counsel that monitors and tracks litigation and manages outside counsel.  This function can be generally handled by the individual outside counsel handling the lawsuits.  Under different circumstances where the CLO has business with many contentious issues, an internal litigation counsel would be a benefit to the company and a good decision by a CLO to choose that direction for his legal department.

Beyond the budget implications of such decisions, the matrix may include the business processes.  In the retail industry where there are significant labor and employment issues, a decision by the CLO to maintain internal legal capacity for such labor and employment matters is a good decision and would keep the decision process within the company legal department.  However, in a company where a CLO has limited labor and employment issues, the outsourcing of that expertise is the appropriate decision even if such outsourcing transfers the decision making authority to the outside counsel who is an expert in the labor and employment arena.  

A third component for the matrix in decision making may be achieving a balance between internal resources versus outsource resources based on the capacity of individuals within the legal department.  A CLO may have an expert lawyer on ERISA related matters.  That resource may also have the opportunity to support the risk assessments for the company’s operations.  The expertise and experience of the internal resources play a role where the decision making authority lies between internal and outsourced resources.

The premise of this month’s column is to emphasis the critical importance of identifying the appropriate balance between the use of internal resources to support the legal needs of the company versus the addition of outsource resources to support the company operations.  A critical point to make that the CLO’s decision on how he/she serves legal needs of his/her company will also impact the level of decision making that the CLO is ultimately responsible for even though such decisions may be made by outsource providers or internal support.  The decisions by the CLO in the selection of the providers of outsourced services are critical to the company and the CLO maintaining his/her job.
