American Bar Association discusses Outsourcing

At the annual American Bar Association held in Toronto, Canada in August, 2011, the ABA presented panel discussions on August 6th called “The Ins and Outs of Contracting out Legal Work”.  The ABA panel was under the Section of Labor and Employment Law.  Panelist Mark W. Joseph, General Counsel for Hagger Clothing Company, stated that outsourcing can apply to a wide range of needs ranging from non-legal tasks such as scanning documents to mandated legal work such as legal areas unfamiliar to the in-house legal counsel. Mr. Joseph indicated that Hagger Clothing Company outsources every aspect of production, and the approach in the legal department is similar.

Mr. Maurice O. Paez, partner of Jones Day law firm in New York, indicated that outsourcing is not only here to stay, but it will grow among its corporate clients.  The ABA panelists commented on how lawyers can best outsource work by ensuring quality control, avoiding conflicts of interest and complying with ethical rules.

Panelist Gwen Hendelman, who is a scholar in residence at Nova Southeastern University in Ft. Lauderdale, Florida and is an Ethics co-chair for the ABA section on Labor and Employment Law, stated that the ABA has worked on ethics issues involving outsourcing for the past 20 years.  That review has recognized the globalization of business and advances in technology.  Results of that modernization of the Ethics rule has lead to the Commission on Ethics 20/20 which is offering proposals on outsourcing issues.  It is clear that the Ethics of outsourcing is under review because outsourcing is a part of the functions of a General Counsel and partners in a law firm.

Panelist Joseph commented that he conducts due diligence when sending legal and non-legal work to outsource providers.  This due diligence includes checking references, visiting the outsourcing firm or company, interviewing employees and supervisors and reviewing the financials of the provider as well as how the client information is protected.  This is an effective due diligence check list. 

Panelist Paez indicated that a paramount consideration is that the outsourcing arrangement must be cost effective followed by competence and maintenance of confidentiality information.

Another issue surfaced as to how law firms, whether they are in the USA or elsewhere, can charge for outsourced work for clients.  There was discussion on the “added value” of the lawyer that directs outsourced resources for its clients’ work.  The panelists believed that a lawyer may add additional costs to the service if there is “value added” to the deliverable for the client.  If no “added value”, the lawyer outsourcing work should pass on the actual costs of the week to the corporate client.

The ABA panelists responded to the question from the young lawyers in the audience about how outsourced legal work is impacting the work opportunities for the young lawyers.  The panelists believe that current lawyer unemployment is a cyclical event and that better employment opportunities will cycle back to the expansion of lawyers and growth in the legal industry.  One panelist commented that increased use of outsourcing actually provides more employment options for lawyers, including part time work arrangements.

The moderator of the ABA panel, Allan Hutchinson, law professor at York University in Toronto summarized the session that outsourcing is a risky business, that lawyers must undertake rigorous approaches to outsourcing work issues.

Based on this summary of a panel held at the August, 2011 American Bar Association annual meeting, the experiences indicate that outsourcing of legal work among law firms and corporate legal departments is more than a trend but a new standard in our current legal environment and has become a permanent fixture among corporate legal departments and law firm users.


